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| . THE WHITE HOUSE

WASHINGTON

January 7, 1976

MEMORANDUM FOR BOB ELLSWORTH
o o BILL HYLAND .
DON OGILVIE . S
: ~ STATINTL - .
HAROLD SAUNDERS o
NINO SCALIA
JIM WILDEROTTER

FROM: © MIKE DUVAL Y

SUBJECT: - - _ PROPOSED BILL ESTABLISHING A |
' SENATE INTELLIGENCE COMMITTEE

The Senate Select Committee staff has forwarded a draft of
‘a proposed bill on establishment of a Senate Intelligence
Committee. I am planning to give them a paper with unoffi~
cial comments on their bill. Enclosed are copies of both
documents. If you have any comments, please get them to
me by Friday morning. :

The Senate draft bill was given to us in confidence. It
is essential that we maintain its confidentiality.

‘-
<

cc: - Phil Buchen
Jack Marsh
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DRAFT ' o COMMENTS ON BILL
7 Jan 76 ' : ESTABLISHING A SENATE .
: INTELLIGENCE COMMITTEE

Senate Provision:

SEC. 2. It shall be the purpose of the Senate Committee on Intelligence
Activities.to oversee the intelligence activities and programs of the United
States Government. In carrying out this purpose, the Committee shall
make every effort to assure that the appropriate agencies and departments =
of the United States provide informed and timely intelligence necessary for
the Executive and Legislative Branches to protect the security of the

- Nation. It shall also be the purpose of the Committee to maintain vigilant

oversight over the intelligence activities of the United States to assure that »
such activities are consistent with the Constitution and laws of the United
States. S

- (BEmphases added)

Comrnent: 'I‘he terms “oversee” and ”rnamtaln v1g11ant OVerswht over”

represent a significant departure from the usual charters of C_ongressionai
committees. They imply a closer supervision of Executive Branch - |

activities than seems appropriate under our Consti‘cutional system. -

- oversight over.™

Suggested Provision: Substitute ""make continuing studles of!t for

Yoversee' and Y'remain generally informed about! for ”mamtaxn vigilant

Senate Provision: h

SEC. 3. Sections 4 through 12 of thi ' Act are enacted --

(1) as an exercise of the rulemaking gower of the Senate, and as such
they shall be considered as part of the rt 1les of the Senate, and such rules
shall supersede other rules only to the extent that they are mcons:.stent '
therewith; and :

(2) With full recognition of the Constitutional right of the Senate
to change such rules at any time, in the same manner, and to the same '
extent as in the case of any other rule of the Senate. »
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Comment : This pr;oviston breaks the legislation into two parts: (a) a
statgte (presumably Séctions 2 and 13-17) ana (b) a Senatg reso-lutiotx."

The strategyi s.eems des.igned to require the Prestdent to Ysign''

or '_’izeto" t}te document as é whole, Sint:-e some of tlte mo-s-t object_ion;a.bl;
provisions are in those sections sPecified as Van exe‘rc.ise 'of>a>r.u1.e.-n'1akixig
poﬁrer of the Senate, " rthe constitutiohalitf t>f a ”vett)"r' ba.séd ‘c‘m.obje‘ecti-ons.a’ ‘.
to those sections could .p-l.'ésumably' be:chailenged. : On the .other. hg.nd,

the Président's signature on a one-House resoilution‘ s-eents .Conétituti.onally
inaéptoPriéte. A sigrtatﬁre based on ac'ceptébilﬁy_of the »"statute"

sections only would in‘evitably‘ be taken as ap'prov-al of (or at ieaitst
acquiescence in) the ”Se-nate Resolutio‘n”. sectiorts é.s Weli.

‘Suggested Provision: The difficulties referred to above could be avo:.ded

. by d1v1d1ng the leglslatlon into a resolution and a statute. Such a

d1v1smn would avoid the problem for the President of havmg to determme

whether or not to accept Section 11, Wthh gwes the Senate declaquﬁcatmn :

authority, and other obJectJ.onable sectlons.
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Senate Provision:

Sec. (?(a)(-’é):

Such committee shall have the duty to maintain oversight over
all the intelligence activities of the Government. Such committee shall
also have the duty to study and investigate all matters within its .
jurisdiction and consider and recommend to the Senate proposals for
the improvement and reorganization of the intelligence operations .
of the Government to the extent that such proposals for improvement -
and reorganization of any such operation relate to a matter within
the jurisdiction of such committee. (Emphasis added.) '

Comment : For the -same reason that the language of Section 2
required change (i.e., to prevent excessively close Cohgressibnal;
supervision of Executive activities), the term "maintain oversight

-over" requires modification,

Ymaintain oversight over., "

Senate Provision: SEC. 8. (2) The Committee on Intelligencde =
Activities of the Senate shall formulate and carry out such rules and

Suggested Provision: Substitute "remain geherauy informed about" for

procedures as it may deem necessary to prevent any disclosure outside

such committee, not authorized by such committee, of any information
in the possession of or obtained by such committee relating to the
activities of the Central Intelligence Agéncy or any other department
or agency of the United States engaged in intelligence activities,
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Comment : The information covered By this provision wou%d not -
encompass all sensitive information likely to be held by the Committee.
Much substéntive‘intelligence would not "rélate” to the activitj.és of
the inteiligence agenéies. ' |

Suggested Provision: SEC. 8. {2) The Committee on Intelligence L

. Activities of the Senate shall formulate and é.arry out such rules and _ -

procedures as it may seem hecessary to prevent any disclosure outside

5u<_:h committee, not authorized by such committee of any classified,- -
or otherwise sen.sitivé, information in the boséeséion of.- o;:' oEta.ined bsr ) |
.‘ such com.rnii;tee. |

Senate Proﬁsion: SEC. 8(b) Upon ekpirétion of the Sel'e'ct Committ_ee;

on Governmental Operations With Respect to Intelligence Activities,

the records and files of the Committee shall become the property of the -
Committee on Intelligence Activities. ‘ o -

_ C-omment: This section appears to run counf;er to long--st'a.nding-‘ agi‘eer_nents;
with the Senate Select Committee pr.oviding for return of sorn.e .docu.me.nf:s | o
. to the Executive Bfancb. and fransfer of the fem.aining c-locurr.ler%ts_.to_ Fhe
Archives, Future access fo the documents by third pz;.rtiea. m:ght

well be more restricted if thz_ay' were given to the new committee:th'an‘ it> would .'
be at the Axchives. | | |

1
Suggested Provision : (Add to the end of the Senate provision;)

except for such records which were pr.ovided by the Executive
Branch under an agreement providing that they would be returned upon

the conclusion of the Committee's work. . . :
» 'Approved For Release 2002/01/30 : CIA-RDP80-00473A000100050011-8
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Senate Provision: - SEC. 9. (b) No employee of the Committee or any
person engaged by contract or otherwise to perform services for the
Committee shall be given access to any classified information by

the Committee unless such employee or person has received an
appropriate security clearance as determined by the Committee, The _
type of security clearance to be required in the case of any such employee
.0r person shall, within the determination of the Committee, be _
commensurate with the sensitivity of the classified information to which
such employee or person will be given access by the Committee.

- . Comment: This sectiénlprovide;s that thé_ Committée will make itsA
own unilateral determinationé of the seéurity wbrthir_xéss of it:s éfaff :
membérs. In the past, the Exercutive Branch .has. playac"i a -J;'ole.in

.lgrahting of security clearances to Coﬁgressjonal staff men;xbe4;'5'-. i :It '
sé;ems appropriate for the/ DEI Jo have a role in éucﬁ éleal_‘ance.‘. de;‘:isiqns_- :
six_l.t.:re tI;IOSt classified information to which th;e staff will have gééess
relates to intelligence source ;md?ne thods. 'F'ﬁrthermore, -the process

| whereby committee staffers|are cleared should also apply to GAO

employees who are reviewing| intelligence activities at the request of the

committee pursuant to Sectioh 15 of this bill.

+
*

| \),Z;; Dél MMM@QL_ -
il okl
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Suggested Proﬁsion:_ SEC. 9 (b). No employee of the Committee -

or any person, including employees of the General Accounting Office,
performing services for or at the request of the Committee shall be
given access to any classified information unless such employee or
person has received an appropriate security clearance as determined -
by the Committee in consultation with the Director of Central Intelligence.
The type of security clearance to be required in the case of any such

. employee or person shall, within the determination of the Committee

t; Mo FHoae, i~
AT Ay

e 0

MeYte) gope

in consultation with the Director of Central Intelligence, be
commensurate with the sensitivity of .the classified information to

“which such employee or person will be given access by the Comxnlttee@

Senate Provision: SEC. 1, {a) The Corm‘mttee may, after full

.. to the national defense. (/ T

and considered consultation with appropriate officials of the Executive -
Branch, disclose to the public any information received by it from. the

President or Vice President or any department or agency of the .
United States upon the Committee's determination that the public interest
would be served by such disclosure. In any case in which such Comrmttee '

decides to make public any information requested to be kept confidential,

it shall notify the President to that effect. Such Committee may pubhcly i

‘disclose such information after the expiration of ten days following
——

the day on which notice is transmitted to the President unless prior to the
expiration of such ten-day period the President submits a written
certification to such Committee stating that the public interest in su.ch
disclosure is clearly outweighed by the probablllty of grave harm. -

[ =~
* —d

(b) If the Presxdent persona]_ly certifies pursuant to subsectlon Il(a)
that, in his opinion, such information should not be publicly disclosed, and
if after such certification is received by the Committee it remains the ‘
judgment of the Committee that such information should be disclosed, the =
Committee shall refer the matter to the Senate for such action as it deems A
approprlate. A e s

(c) Any matter referred to the Senate by the Comrmttee on Intelligence

Act1v1t1es pursuant to Section 11{b) shall become the pending business of.
the Senate, The time for dsbate shall be equally divided betwesn the

proponents and the opponents, and shall not exceed three calendar days.

(Emphases added.)
_,\ QZ;(;),\/
e =

¢J¢;

%=
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Comment : In light of Section 13's extremely broad requiremé:nts
for provision of information to the Committee, fhis ‘sgct.ioﬁ'é 7
authbﬁzation of the Senate to release any such info.rn.'za.tion will caus.e
extreme diffiéulty for inﬁell;gence agencies., The Presridc‘ant _wil} be
' pnable to érotect any information that:a majority of th'e-‘Senate wishes _
to release, It puté in statute for the first time a Congressional
declassification authority.

Further, the standard of certification .required of the Prlesideﬁt-
seems undtilgr high. He mugt certify that "public interest in such
: disciosure is clearly outwéighed by the probability of grave harAm, to the
naﬁional defenég. "' -Such ;a standard would rax-'e_ly be applic.able;.i.f; _
seems analagous to the very limited standard the Supre@e Cqurt ha:s
inciic-ated its willingness to épply in prior restraint éasAes..‘ Many

v

disclosures might harm natidnal interests without rising -to t.he -

;;robébﬂity of grave harm. Many other disclésures would harr;z. natio;la](,.
security , .Eut not necessarily be related‘ to national defense,. ) 'E‘oi' insiv:a:nc;, :
disclosure of our intelligence on Brazilian hegotia.ting plans fér an int-ernatién
coffee meeting .Would not cause grave harm fo natio‘na‘l interests nor would‘itlb
relate tc;_ natiénal defense., Yet, disclosure oi such inteiligence co'uJ..d bie

harmiful to continued relations with that country and to American

negotiating interests.
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Suggested Provision-: Four options exist:
..(l) Delete any mention of a declassification procedure, leav.in-g"
any future dieagreements about .rr.xaking infermation :pub‘lic: to
ad hoc eegotiation | |
(2) Delete sectlons (b) and (c) and insert at the end of
- sectmn (a): | |
If the Pres:.dent personally certlfles that, in his Oplmon, ‘
such mformauon should not be publicly dlsclosed the |
Com.m:.ttee shall not dlSClOSG such 1nforrnat10n.
(3) Delete sections (b) and (c), and instead insert: .
(b) If the President personally certifies persuent to
 Section ll(a>) that, in.his opinion, such‘ inforﬁﬁ.atiog should .not;
be publicly disclosed, and, if after such certiﬁcation is
i'eeeived by the. Committee, it remains the judgmen_t.ofb fhe
Committee that such informatibn should b'e disciosed,A'.tI;e Cbiﬁnﬁftee
shall seek judicial review to determine if the .Preside_ﬁ;t
can properly prevent disclosure.
(4) Retain the Senate! s authorlty to declas 31fy, but amend the
certlflca.tlon standard in the last sentence of section {2) to r-eaa:‘
that the public interest in such disclosure.is

. >utweighed by the probability of harm to the

Approvegalégt? ﬁgﬁa:siczorolzt)&mo CIA-RDP80- 00473A0001 00050011 8
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Senate Provision¥ SEC. 13. (2) Notwithstanding Section 403(d)

of the Title 50 USG or any other provision of law, it shall be the duty

of the head of each department and agency of the United States to keep

the Committee on Intelligence Activities of the Senate fully and

currently informed with respect to all intelligence activities which ,
" in any respect are the responsibility of or are planned, supervised, financ:

or engaged in by such department or agency. ‘ '

(b) Notwithstanding Section 403(d) of Title 50 USC or any other
provision of law, it shall also be the duty of the.head of any department
or agency of the United States involved in intelligence activities to
furnish any information requested by the Committee on Intelligence ,
Activities of the Senate with respect to any matter within the Committee's
jurisdictinn. - o o S '

{c) The Committee on Intelligence Operations of the Senate is
authorized to specify any type or kind of intelligence activity which in
its judgment is especially sensitive, and with respect to which such
.Comumittee is to have notice prior to executive decision to carry out any
- such activity, in order to assure that the advice of the Senate can be given |
a timely fashion.  No department or agency of the United States may
engage in any type or kind of intelligence activity specified as especiall.y'
sensitive by the Committee on Intelligence Operations of the Senate unless
such Committee has been fully informed of the proposed activity by '
. the head of the department or agency concerned prior to the time such
activity is initiated. '

Comment:

The referenceé in (a) and (b) to Séction 403(d) of 'I‘hitle. 50 USG
seems obscure. Presumably these reféerences are intended to
override the DCI's duty t-o protect inte_l:ligenc-e souréés ._and n{ethods

!
i
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‘in' éé.sas where he i’g; providing inforxﬁation to thé' committee. Even:
if thij's prbvision is substantively wise, which is doub_tfﬁ_l, the same
result mé.y be obtained through Simplified drafting;' »
Subsection (a) woulci requilr-e intelligeqce agencies to keep 1;fhe
Cdm.mittee fully and curren’cly_‘ informed of all intelligence agencies,
- This would seém to require the CIA to sen& c0pies. of a}.l memaos
Vand‘bther docume;nts in the Agéncy to-the Committee. The requirement
- even extends t§ plann.ed actions, It concei;vably might réquiré_plannéd’
- actions to be reported to the Committee prior to their appro#'al
by.the Presidént. As presentl-y drafted,‘ this requirémeﬁt' 1s -
ﬁ;lwvéfkable and would be ﬁlilprodl;ctive'for the Comrﬁittee.'_ rIt :
injects Congress ini:é day~-to-day government operat’iéns -tol a
gre#ter degree than is appropz;iate under our Constifutional system, |
Subsection (b) would require the agencies to furniéh the Cominitte_e .
all  information it requests . Such a blanket requirémeﬁf wbulci -

prevent the legitimate invocation of Executive Privilege, the.reby'

raising substantial Constitutional questions.
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Apprdved For Release 2002/01/30 : CIA-RDP80-00473A00010005d01 1--8‘

- ’ ' 11 I :

Subsection (c) requii‘es that the Co?nrhittee be given prior ‘
~notice (and be "f{a;;lly .infc;rmed”) of ény intelligence activity of a typé-
which has been designated by the Com:ﬁittee as "esvp‘ecially sensitive. fi
There are several p_rbblems with this subéectionf First, tolrequire |
_ prior notification of such activit'ies”wo‘uld; unduly limit Exec.utive‘
flexibility especially in emer;gency situations. Second, _thié
pr‘o.vision. gives no guiéance on what tYpes of activities may be
designated "especially sensitive, thus fhaking it impossible tor'
predict its impact. | Finally, the requiremént that C‘c.nvlgres‘s T‘Je_.
fully informed enables Congress always to .cl.airx'l ii: was not gi{ren . ‘
7 enough prior informati-én. ‘ |

-'Suggested Provision: SEC. 13 (é) It shall be the duty of the head -

of each department and agency of the United States to keep the »
Committee on Intelligence Activities of the Senate informed with resPect
to intelligence activities conducted by such department or agency.

(b) It shall also be the duty of the head of any department or agency
of the United States involved in intelligence activities to furnish information.
requested by the Committee on Intelligence Activities of the Senate with
respect to any matter within the Committee's jurisdiction. This
provision shall not infringe any Constitutional rights of the President
which may exist to withhold information from the Congress, ‘

i
i
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(c} The Committee on Intelligence Operations of the Senate is
authorized to sPec1fy' any type or kind of intelligence activity which
in its judgment is espec1ally sensitive, and with respect to which .
such Committee is to have notice in a timely fashion. No 'department
or agency of the United States may engage in any type or kind of )
intelligence activity specified as especially sensitive by the Comurnittee on
Intelligence Operations of the Senate unless such Committee is informed
of the proposed activity by the head of the department or agency concerned
on a timely ba51s. : :

Senate Provision: SEC. 14. No funds may be appropriated for any

fiscal year beginning after September 30, 1976, to or for the use of any
department or agency of the United States to carry out any activity
referred to in clause {A) through (F) of this section unless such funds

have been previously authorized to carry out such actwlty in such fiscal veaz
(Emphasm added. ) :

Com.ment : Thls reqmrement for annual authorizations would cause many
difficulties.. .If: would greatly incr‘ease t‘hé secrécy prvoble.rn by_"calling
f_br annual Congressibnal legislativre action. on I.zill intellige_nce‘. |

| activities. Sof_ne quesfion exists as to whe%:.her it would be poésible '

to .lconduct such an authorization process without revealing thé‘ size

of intelligencé budgets. A;lr'lual éuthoriz'étic;ns will also éncéﬁrage
legislative éréposais, both from within the Committee and without, tl"lat' |

would unduly interfere with agency activities. The Congressional desire - R
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to maintain contin't:iing scrutiny over the agencies would be better
fulfilled through a more flexible authorization process. Some
activities could be permanently authorized; most activities could he
authorized for multi-year periods; and, if certain specific activities
were of special concern, they could be authorized more frequently,
(Such is the pattern in the Defense Department. ) .Finall}r», -
implementation of such a requirement for FY 1977 seems burdensome as

Congress will begin considering that budget this month;

| Suggested Provisions - Change 1977 to 1978; ahd, delete the final phré.se:*A

"In such fiscal year, "

Senate Provision: - SEC 16. As used in this Act - _

“(a) "National intelligence' means the collection, analysis,
production, dissemination, and use of political, military and economic
information affecting the relations of the United States with foreign
governments, and other activity which is in support of, or supported by

- the collection,’ analysis, production, dissemination, and use of such
. information . National intelligence includes but is not limited to
counterintelligence and clansdestine activities. '

- (b) "Domestic intelligence" means the collection, analysis,
production, dissemination, and use of information about other foreign

intelligence services within the United States, its territories and
possessions, and, information about those activities of persons within
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the United States, Jits territories and possessions which is, or may be,-
deemed by any agency, bureau, office, division, instrumentality,
or employee of the United States government to pose a threat to the
intérnal security of the United States, and the activity which is in support
of or supported by the collection, analysis, production, dissemination and
use of such information. Domestic Intelligence includes but is not limited
to counterintelligence and clandestine activities,

{c) "Intelhgence aCthItleS” rmeans the sphere of action and functlon
of national intelligence and domestic mtelhgence.

Com.rnent:
. These definitions create many problems:

(1) The definitioﬁ of national intelligence is all-inclusive. It v&ould
seem to sw.eey_.a‘fxl'om complex reconnaissancé s.yste.rr.nvsi to an intelligence o
.pfficer_ assigped vto‘an. Army field unit, By ‘swee‘:ping S0 f.aAi',‘ the defitni:«‘:ion“
would reqﬁire, pursuant to Section 14(D); separate 'authér‘izatipl1 of
app?0priétions fof activities in .the Defense Depar.tment that ar‘é' a‘lmc«;;;
i'r:npossible to defin‘e and isolate, Some distinction betv.leen‘ t;.c;ti;cal |
intelligence and what is normally referred to as "nai:ic#né.l intelligenc:,;"

. is needed. | < .
"{2) The phrase "and the activity whicfx is in suppoi:t of c%r
sﬁp?orted by.‘. ." sweeps into both defi;'litions a wide Variety‘ of

policy-making functions outside what is generally considered the

t

3 .
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Intelligence Comrnuq_ity. All negotiations; are "supported By'.’
intell?gence, as are NSC meetings, preparatlon of Pre51de'nt1al
sumrnit talks, etc. Is the "supported by phrase needed for any
legitimate purpose ?

(3) it is not clear why the distinctibn.ﬂetween. ”national"
and ""domestic" intelligence is necessary. The lé.tter f;erm is e
never used, The former terﬁl is ﬁsed only one place, in
Sectlon lA(D), requiring prior authorizing legislatién fpr -
appropriation of funds for DOD's ”natiorial intellivehce activities, !
,-The intent of Section 14 (b) seems prlmarlly to cove;r 1ntellldence‘ ..
activities administered _]omtly by CIA and DOD, | -

. (4¢) The communications security function of NSA'-

does not seem to be included in the de;lmtlon of “1nte111gence
acfivities."' .Nevertheless, Section 14 requires that appropriétions
for all NSA activities be authorized annl;ally;

- {5) There seems no need to define the term "intelligence"
e_xplicitly'. Disputes over the Committees! jﬁrisdicti_on Wili have L
to be settled ‘by‘a process of negotiation, which woulci not be

facilitated by a general definition.
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Suggested Provision

Delete Section 16. Amend Section l4(b) to read: |
"Intelligence activities administered jointly by the

CIA and the Department of Defense, "

Approved For Release 2002/01[.30 : CIA-RDP80-00473A000100050011-8



